RULES OF THE
VIRGINIA WORKERS' COMPENSATION COMMISSION

Amended effective July 13, 2010

These rules are issued to provide procedures mtifge@nd resolve disputed issues
promptly through informal dispute resolution or heg.

The following words and terms, when used in thedesr shall have the following
meaning, unless the context clearly indicates otisex.

“Act” means the Virginia Workers' Compensation Act.

“Commission” means the Virginia Workers' CompermatCommission.

“Employer” includes the employer's insurance camigess the context otherwise
requires.

RULE1 PREHEARING PROCEDURES
Rule 1.1 Employee's Original Claim for Benefits

An employee's original claim for benefits shallftbed within the applicable statutes of
limitation.

An original claim for benefits shall be in writingigned and should set forth:

Employee's name and address;

Employer's name and address;

Date of accident or date of communication ofupational disease;
Nature of injury or occupational disease;

Benefits sought: temporary total, temporaryiphnpermanent total, permanent
partial or medical benefits;

6. Periods of disability, if appropriate.
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Rule 1.2 Employee's Claim on the Ground of ChangeaiCondition or Other Relief

A. A change in condition claim must be in writingdastate the change in condition
relied upon. A copy of the claim should be serth®employer.

B. Additional compensation may not be awarded ntloae@ 90 days before the filing of

the claim with the Commission. Requests for codivaig supplements are not subject to this
limitation.

Rule 1.3 Dismissal Upon Failure to File Supportindgzvidence

If supporting evidence is not filed within 90 dafser an employee's claim is filed, it may be

dismissed upon motion of the employer after ndbig¢ghe Commission to the parties.

Rule 1.4 Employer's Application for Hearing



A. An employer's application for hearing shall beniriting and shall state the grounds
and the relief sought. At the time the applicai®filed with the Commission, a copy of the
application and supporting documentation shallére 0 the employee and a copy to the
employee's attorney, if represented.

B. Each change in condition application filed byemnployer under § 65.2-708 of the
Code of Virginia shall:

Be in writing;

Be under oath;

State the grounds for relief; and

State the date for which compensation was kst p
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C. Compensation shall be paid through the datapipdication was filed, unless:

1. The application alleges the employee returnemad, in which case payment
shall be made to the date of the return.

2. The application alleges a refusal of selectimpleyment or medical attention or
examination, in which case payment shall be madleg@ate of the refusal or 14 days before
filing, whichever is later.

3. The application alleges a failure to cooperath wocational rehabilitation, in
which case payment must be made through the datapiblication is filed.

4. An employer files successive applications, inclwftase compensation shall be
paid through the date required by the first apgilica If the first application is rejected, payment
shall be made through the date required by thenskeapplication.

5. The same application asserts multiple allegationwhich case payment is
determined by the allegation that allows the estrliermination date.

D. An employer may file a change in condition apaiion while an award is
suspended.

E. No change in condition application under § 6808-of the Code of Virginia shall be
accepted unless filed within two years from theedatmpensation was last paid pursuant to an
award.

F. A change in condition application may be acogpted docketed when payment of
compensation continues.

Rule 1.5 Acceptance or Rejection of Claim or Appliation

A. After receipt the Commission shall review thaici or application for compliance
with the Workers' Compensation Act and Rules ofGoenmission.

B. The Commission may order the employer to adwisether the employee's claim is



accepted or to provide reasons for denial.

1. Response to the order shall be considered @reegeport pursuant to § 65.2-902
of the Code of Virginia.

2. The employer's response to this order shalbaatonsidered part of the hearing
record.

C. If the employer's application is technically egtable, the opposing party shall be
permitted up to 15 days from the date the appbocatvas filed to present evidence in opposition
to the application.

1. Pending acceptance or rejection of the apptinathe employer may suspend or
modify compensation payments as of the date fochvbompensation was last paid.

2. If rejected, the Commission shall advise the leggy of the reason for rejection
and compensation shall be reinstated immediately.

3. If accepted, the application shall be referred:

a. For dispute resolution,
b. For decision on the record, or
C. For an evidentiary hearing.

Rule 1.6 Review of Decision Accepting or Rejectinglaim or Application

A. Arequest for review of a decision acceptingejecting a change in condition claim
or application shall be filed within thirty (30) gafrom date of the decision. No oral argument is
permitted.

B. The letter requesting a review should specifyhedetermination of fact and law to
which exception is taken. A copy of the requestidiesent to the opposing party.

C. The opposing party shall have 10 days from #te the review request is filed to
provide a written response to the Commission.

D. Only information contained in the file at theng of the original decision along with
the review request and any response from the opg@sirty will be considered. Additional
evidence will not be accepted.

E. If rejection of a claim or application is affiad on review, the penalty and interest
provisions of 88 65.2-524 and 65.2-707 of the Caidéirginia shall apply from the date the
application was initially rejected.

Rule 1.7 Compromise Settlement; Lump Sum Payment

A. A proposed compromise settlement shall be subthtb the Commission in the form
of a petition setting forth:



The matters in controversy;

The proposed terms of settlement;

The total of medical and indemnity payments ntad#ate of submission and the
date through which all medical expenses will belpai

4. The proposed method of payment;

5. Such other facts as will enable the Commissicttetermine if approval serves
the best interests of the claimant or the depesdent
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B. The petition shall be signed by the claimant, ainekpresented, an attorney and by
the other parties or their attorneys. An endorsitigrney must be licensed to practice in
Virginia.

C. The petition shall be accompanied by:

1. A medical report stating the claimant's cur@rtidition and whether the injuries
have stabilized;

2. An informational letter from the claimant or osel stating whether the claimant
is competent to manage the proceeds of the setitesme describing the plan for
managing the proceeds;

3. A notarized affidavit attesting the claimant'&larstanding of and voluntary
compliance with the terms of the settlement; and

4. A fee statement endorsed by the claimant andl#i@ant's attorney.

D. If the proposed settlement contemplates paymesmiump sum, the petition shall set
forth in detail the facts relied upon to show ttiegt best interests of the employee or the
dependents will be served thereby.

If the proposed settlement contemplates an anrthigypetition shall state that the
company issuing the annuity is authorized by tte@eS€orporation Commission to transact the
business of insurance in the Commonwealth andithagse of default, the employer or carrier
shall remain responsible for payment.

E. The parties shall submit an original proposetegrproperly endorsed.

F. Payment shall be due within 10 days after eottityre order approving the
compromise.

Rule 1.8 Discovery

A. Scope and Method The scope of discovery shall extend only to erattvhich are
relevant to issues pending before the Commissidnadmch are not privileged. It is not ground
for objection that the information sought will beadmissible at the trial if the information
sought appears reasonably calculated to lead tdisbevery of admissible evidence. Discovery
may be obtained by oral or written deposition, rirdgatories to parties, production of
documents or things, requests for admission, irigpeof premises or other means of inquiry
approved by the Commission.

B. Limiting Discovery. The Commission may limit the frequency or exiant
discovery if it is unreasonably cumulative, duptliee, expensive or if the request was not timely



made. The Commission will consider the nature amgbrtance of the contested issues,
limitations on the parties' resources and whetheirtformation may be obtained more
conveniently and economically from another source.

C. Stipulation to Discovery. Except as specifically provided by these rulles,parties
may by written stipulation agree to other metholddigcovery or provide that depositions may
be taken before any person, at any time or plgoan any notice and in any manner and when so
taken may be used like other depositions.

D. Supplementation of ResponsesA party who has responded to a request for
discovery with a response that was complete wheternsaunder no duty to supplement a
response to include information thereafter acquingléss such information materially affects a
prior response.

E. Protective Order. Upon good cause shown, the Commission may anterder
limiting discovery to protect a party, a witnesspther person from embarrassment, oppression,
or undue burden or expense.

F. Subpoenas A party requesting a subpoena for witness opseaba duces tecum
shall prepare the subpoena and submit it to themiesion for insertion of return date and Clerk
certification; a check or money order for serviee,fpayable to the appropriate sheriff's office,
shall accompany the request. The Commission straliaird the subpoena and service fee to the
designated sheriff's office, unless requested totderwise.

Subpoenaed records may be made returnable toghestng party or, at the direction
of the Commission, to the Clerk of the Commissioitoca regional office. If subpoenaed records
contain medical reports they must be filed with@wmnmission pursuant to Rule 4.2.

Requests for subpoenas may be filed with the Cosiarisat Richmond or in the
regional office assigned to hear the case.

1. Subpoenas for WitnessesRequests should be filed at least 10 days poior
hearing.

2. Subpoenas Duces TecunmRequests should be filed at least 15 days before
hearing and the subpoena shall describe with peatity the materiality of the documents or
articles to be produced.

All requests for subpoenas duces tecum shall bedem each counsel of record, or
the unrepresented party, by delivering or mailirgppy to each on or before the day of filing.
Each request shall have appended either acceptseevice or a certificate that copies were
served in accordance with the law, showing the datelivery or mailing.

G. Depositions After a claim or application has been filed, gayty may take the
testimony of any person, including a party, by d#fan upon oral examination or upon written
guestions.

The attendance of witnesses may be compelled lposua. The deposition of a party or
physician may be taken without permission of then@ussion. Leave of the Commission shall
be obtained to take the deposition of any othesqes. Depositions shall be taken in accordance



with the requirements and limitations of the Rudéthe Supreme Court of Virginia governing
actions at law unless the parties stipulate toadhery as set forth in Rule 1.8(Gupra.

For good cause shown the deposition of an atterghng! physician may be ordered to
be taken at the expense of the employer if theipiayshas not prepared and completed an
Attending Physician's Report (Form 6) or has nbenwise prepared written reports which are
sufficient to answer questions concerning injutiggdosis, causation, disability and other
matters not stipulated and deemed by the Commis$siba material to a claim or to a defense.
The expenses of such depositions are subject tapme@val of the Commission.

Depositions shall be filed with the Commission &ednade a part of the record.

H. Interrogatories to Parties. After a claim or application has been filed,
interrogatories limited to contested issues magdryeed by one party on another party, more
than 21 days before hearing without prior Commissipproval.

Answers under oath to each interrogatory are tildsk within 21 days after service.
Objections must be included with answers. If thembjection to an interrogatory and the party
serving the interrogatory moves the Commissiorrétef, the hearing officer shall enter an
order resolving the issue, after giving the pardiepportunity to state their positions in writing

No party shall serve upon any other party, at ane br cumulatively, more than 15
interrogatories, including all parts and subpaxihout leave of the Commission for good cause
shown. Leave shall be timely requested in writiRglevant interrogatories should be served
promptly upon commencement of a contested claim.

It is not necessary to file interrogatories or amsmwvith the Commission unless they are
the subject of a motion.

I. Request for Admission After a claim or application has been filed,aatp may
serve upon any other party a written request feratimission of the truth of any material matter.

Each request must be numbered and set forth sefyai@bpies of documents shall be
served with the request unless they have beershigdior made available for inspection and

copying.

An admission under this rule may be used only foviling evidence in the proceeding
for which the request was made and shall not harcefor effect with respect to any other claim
or proceeding. An admission or denial must be effen evidence to be made part of the record.
A party is required to respond within 30 days oshbject to compliance under Rule 1.8(K) or
sanctions under Rule 1.12.

J. Production of Wage Information. If the average weekly wage is contested, the
employer shall timely file a wage chart showingvediges earned by an employee in its
employment for the term of employment, not to exiceee year before the date of injury.

If an employee has earned wages in more than optogment, the employee shall have
responsibility for filing information concerning was earned in an employment other than the
one in which claim for injury is made.



K. Failure to Make Discovery; to Produce Documentay Evidence; to Comply
With Request for Admission A party, upon reasonable notice to other padreball persons
affected thereby, may request an order compellisgpdery as follows:

A timely request in writing in the form of a motiom compel discovery may be made to
the Commission or to such regional office of then@assion where an application is assigned to
be heard.

Failure of a deponent to appear or to testifyufailof a party on whom interrogatories
have been served to answer; failure of a partyttuergperson to respond to a subpoena for
production of documents or other materials; oufa&ilto respond to a request for admission shall
be the basis for an order addressing a requesimpel compliance or for sanctions, or both.

L. Disposition of Discovery Material Any discovery material not admitted in
evidence and filed in the Commission may be destidyy the Clerk of the Commission after
one year from entry of a final decision of the Coission or appellate court.

Rule 1.9 Informal Dispute Resolution

At the request of either party, or at the Commigsidirection, contested claims and
applications for hearing will be evaluated and rhayeferred for informal dispute resolution.
When it appears that a claim may be resolved lyrimdl dispute resolution, the Commission
will refer the case to a Commission representatiie may schedule the parties for personal
appearance or telephone conference. The Commisdlicattempt to identify disputed issues
and to bring about resolution through agreementidaneed not be represented by counsel. If
agreement is reached it shall be reduced to wramgyshall be binding.

Examples of limited issues often subject to proregblution are:

Average weekly wage;

Closed periods of disability;

Change in treating physician;

Contested medical issues including bills;

Permanent disability ratings;

Return to work;

Failure to report incarceration, change in aslsligr return to work;
Attorney fee disputes.
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If there is no agreement between the parties agr@ ik no material fact in dispute, issues
may be referred for decision on the record. 1§ itletermined that material issues of fact are in

dispute or that oral testimony will be requirect ttase will be referred to the docket for
evidentiary hearing.

Rule 1.10 Willful Misconduct

If the employer intends to rely upon a defense ugdgs.2-306 of the Act, it shall give to the
employee and file with the Commission no less thawlays prior to the hearing, a notice of its
intent to make such defense together with a stateafehe particular act relied upon as showing



willful misconduct.
Rule 1.11 Prehearing Statement

The Commission may require a prehearing statemetitebparties as to the particulars of a
claim and the grounds of defense.

Rule 1.12 Enforcement of the Act and Rules of the@nmission; Sanctions

In addition to the statutory authority of the Corssion to levy fines, to assess attorney fees
and punish contempt, the Commission may enforaeliés and the provisions of the Workers'
Compensation Act upon motion of a party, or upsroivn motion, after giving a party or other
interested person the opportunity to be heardmposition of the following sanctions:

A. Rejection of a pleading including, but not liedtto, all or part of a claim and
grounds of defense;

B. Exclusion of evidence from the record,;

C. Dismissal of a claim or application.

RULE 2 HEARING PROCEDURES

At the request of either party, or at the Commissidirection, contested issues not resolved
informally through prehearing procedures will béereed for decision on the record or
evidentiary hearing.

Rule 2.1 Decision on the Record

When it appears that there is no material facispute as to any contested issue,
determination will proceed on the record. Afterteparty has been given the opportunity to file
a written statement of the evidence supportingaarcbr defense, the Commission shall enter a
decision on the record.

A. Written Statements. When the Commission determines that decisiothemecord
is appropriate, the parties shall be given 20 daysibmit written statements and evidence. Ten
additional days shall be given to respond. For gmge shown additional time may be allowed.
Copies of all written statements and evidence sieafurnished to the Commission and all
parties.

B. Review Request for review of decision on the recordlgivaceed under § 65.2-
705 of the Code of Virginia and Rule 3.

Rule 2.2 Evidentiary Hearing

An evidentiary hearing by the Commission shall beducted as a judicial proceeding. All
witnesses shall testify under oath and a recotdeproceeding shall be made. Except for rules
which the Commission promulgates, it is not boupdtatutory or common law rules of
pleading or evidence nor by technical rules of pcac



The Commission will take evidence at hearing anélemaquiry into the questions at issue to
determine the substantial rights of the partied,tarthis end hearsay evidence may be received.
The party having the burden of proof shall haverifiet to open and close. Each party shall be
allowed 20 minutes in which to present evidencesmbprior arrangement is made through the
Commission to extend hearing time.

A. Continuances The parties should be prepared to present esdanthe time and
place scheduled for hearing. A motion to continulelve granted only when it appears that
material or irreparable harm may result if not gealn

B. Evidence

1. Stipulations to agreed facts shall be includhethe record. Each exhibit offered
shall be marked and identified, and the record saw whether it was admitted in evidence.

2. Reports and records of physicians and repontseafical care directed by
physicians may be admitted in evidence as testinbgrghysicians or medical care providers.
Upon timely motion, any party shall have the rightross-examine the source of a medical
document offered for admission in evidence.

3. The parties shall specifically designate, byrautdeponent and date, medical
reports, records or depositions to be receiveditesce. Those portions of a deposition to be
included in the record must be specifically ideatfby page and line.

4. Medical reports, records or deposition portidasignated by the parties or
included by the Commission will be admitted intadence.

Rule 2.3 Expedited Hearing

An employee may request an expedited hearing bdier€ommission when the employer has
submitted an Application for Hearing pursuant tdeRu4 and probable cause has been found to
suspend benefits pending a hearing on the matteendployee may also seek expedited
determination of any disputed claim arising aftex initial compensability of the accident has
been determined by the Commission.

A. Written Request. - An employee seeking an expedtiezding must file a written request
with the Clerk's office, and a copy of the requssdll be sent to the employer. The
request must include, by way of description, attaeht or enclosure, evidence sufficient
to find that, without an expedited proceeding ttedaine the merits of the dispute, the
employee will be caused to suffer severe economriddhip. What constitutes severe
economic hardship will be determined by the Comioisen a case-by-case basis. A
copy of the employee's accepted request will betegihe employer's counsel of record,
the designated third-party administrator and thréera along with a Notice of Request
For Expedited Hearing.

B. Loss of Income. - When the employee alleges thahleas not receiving compensation
benefits, and is unemployed, unable to work, oy @alrtially employed because of an
injury compensable under the Act, the employee rasistblish that failure to grant an



expedited hearing will result in severe, immedetenomic hardship. In this regard, the
Commission will consider, but is not limited in cibering the following evidence:

1. Whether, and to what extent, the employee is ptsemployed, and what other
sources of income are available to support the eyept

2. Whether the employee has dependents for whom tiogee’s wages, salary
and/or other income were the sole or primary soafdmancial support;

3. Whether the employee has received notices of immioethreatened foreclosure
or eviction actions, or the employee is in a stditeomelessness;

4. Whether the employee has received notices of immirepossession of personal
vehicles necessary for employment or medical treatmisits;

5. Whether the employee’s financial difficulties weaused by the termination of
workers’ compensation benefits by prior adjudicaticaused by other
circumstances, or both; and

6. Any other evidence demonstrating that the empleygemediate ability to
provide food, clothing and shelter will be threaérmy failure to grant an
expedited hearing.

C. Medical Expenses. - When the employee seeks ardigggdrearing, asserting that
authorization of, or payment for recommended medieatment has been denied by the
employer or insurer, the employee must establighftilure to grant an expedited
hearing will result in severe economic hardshipthis regard, the Commission will
consider, but is not limited in considering thdduling evidence:

1. The general nature of the employee’s injuries;

2. Whether, if authorization is being sought faxammended treatment not already
obtained, the employee’s physician has statedtiegbrocedure must be performed on an
emergent basis, and failure to do so will threaltenemployee’s life or result in

immediate and severe deterioration of the empl@ypkysical or mental condition;

3. Whether, if payment or reimbursement for medécgdenses already incurred is being
sought, reasonable and necessary ongoing medeatrient will be withheld for failure
to pay for prior medical treatment, and that théhtnolding of such treatment will
threaten the employee’s life or result in immedeate severe deterioration of the
employee’s physical or mental condition;

4. The cost of the medical treatment in disputd,the employee’s ability to pay for it;
and

5. Any other evidence demonstrating that failurgrent an expedited hearing on this
issue will result in severe economic hardship.

D. Employer Response. - Upon issuance of the Commi'ssidotice of Request for
Expedited Hearing, the employer shall have four{éd) days to investigate the basis for
the employee’s expedited hearing request. Priasrtat the expiration of the fourteenth
day, the employer shall file with the Commissiop Hand-delivery, electronic filing or
certified mail, a written statement indicating winatthe employer will or will not agree
to the employee’s request for expedited hearinthdfemployer will not agree to proceed
on an expedited basis, it must state, with spétifithe basis for its inability to proceed



pursuant to an expedited hearing schedule. Filad) e effective upon receipt by the
Commission or its agent, or by placing the statdrrecertified mail.

. Informal Conference - Once the Commission has vedeihe employer’s response
statement, or fourteen (14) days pass withoued fiesponse from the employer, the
Commission shall schedule, as expeditiously asilplessn informal conference with the
parties, whether in person, by teleconference athgr electronic transmission. With
regard to expedited claims for payment of mediggkases pursuant to Rule 2.2 (D), no
informal conference will be scheduled until the éoype submits medical evidence to
the employer and the Commission supporting bothutigerlying claim and the necessity
of expedited proceedings. During the informal coeriee, the Commission will discuss
issues relevant to the grant or denial of an expéddiearing including, but not limited to,
discovery between the parties, the timing and saliveglof depositions and the parties’
ability to secure other relevant evidence in areeied manner. The Commission will
discuss the issues raised by the claim, and tiynibthe scope of any matter ultimately
referred to the expedited hearing docket by fatihy agreements between the parties.
The Commission will confer with the parties abathieduling a hearing date at the
informal conference, or by teleconference afteritii@mal conference.

. Grant or Denial of Expedited Hearing. - During thiormal conference, or within seven
(7) days of its completion, the Commission wille®ine whether the claim underlying
the request for expedited hearing is appropriat¢hi® expedited hearing docket. If the
request for an expedited hearing is granted, thar@igsion will advise the parties of this
decision during the informal conference, or in imgtwithin seven (7) days. If the
Commission determines that the matter is not apatepfor the expedited docket, the
parties will be advised of the Commission’s deteation, and the matter will be referred
for regular processing.

. Scheduling and Continuances. - The matter willdida a hearing no less than ten (10)
days, and no more than twenty-eight (28) days #fieexpedited hearing was granted.
Ordinarily, once the matter is set down for an eljeel hearing, neither party will be
granted a continuance. A continuance will be gréduotdy for good cause shown,
involving exceptional circumstances beyond the bt the party, or the party’s
attorney. Any claim pending on the expedited dothat is continued or non-suited at
the request of the employee will be removed fromekpedited docket, and shall not be
reinstated for expedited proceedings.

. Closing the Record. - The record shall close attigof the expedited hearing unless,
for good cause shown, one or both parties are artalpresent necessary medical or
factual evidence.

Decision. - The Deputy Commissioner hearing the @@l issue an opinion within
fourteen (14) days after the record closes in qeéited hearing proceeding.

Expedited Review. - Either party may seek an expddreview of the decision to grant
or deny an expedited hearing. Parties seeking éeoeeview must file a written
request within seven (7) days of the date of theestlen to grant or deny an expedited
hearing. The written request must include a stat¢meplaining the grounds for review,
and must enclose all information the party beliegasecessary for consideration of the
request. A copy of the Request for Expedited Redkall be furnished to the opposing
party. The Commission shall provide Notice of teguest for expedited review within
three (3) days of its receipt. The opposing panallshave seven (7) days from the date of
the Commission’s Notice to file a written statemaddressing the merits of the review
request, and enclosing all information it belieieesecessary for consideration on



review. The Commission shall review the decisiogrant or deny an expedited hearing,
and will issue a decision by Order within sevenda@ys.

K. Review After Expedited Hearing. - Review of a DgpGbmmissioner’s decision
following an expedited hearing shall proceed adogytb the provisions of Rule 3.1 and
§ 65.2-705 of the Code of Virginia.

RULE 3 POSTHEARING PROCEDURES
Rule 3.1 Request for Review

A request for review of a decision, order or awafrthe Commission shall be filed by a
party in writing with the Clerk of the Commissiontkn thirty (30) days of the date of such
decision, order or award.

A request for review should assign as error spetiidings of fact and conclusions of law.
Failure of a party to assign any specific erroitsrrequest for review may be deemed by the
Commission to be a waiver of the party's right@aasideration of that error. The Commission
may, however, on its own motion, address any emadrcorrect any decision on review if such
action is considered to be necessary for just oetation of the issues.

A copy of the request for review shall be furnishe@the opposing party. Upon request to
the Clerk, a party may obtain a copy of the heatiagscript subject to an appropriate charge.

Rule 3.2 Written Statements

The Commission will advise the parties of the sciedbr filing brief written statements
supporting their respective positions. The stateémeimall address all errors assigned, with
particular reference to those portions of the réeanich support a party's position. No
schedules for written statements shall be issuedmmection with interlocutory appeals, appeals
of award orders issued pursuant to agreementspaa#gpof decisions accepting or rejecting a
change in condition claim or application. Howewenere a decision accepting or rejecting a
change in condition claim or application has begmealed, the non-appealing party shall have
ten days from the date the Request for Review e tb provide a written response.

Rule 3.3 Additional Testimony

No new evidence may be introduced by a party atithe of review except upon agreement
of the parties. A petition to reopen or receiveiattiscovered evidence may be considered only
upon request for review.

A petition to reopen the record for additional ende will be favorably acted upon by the
full Commission only when it appears to the Commisshat such course is absolutely
necessary and advisable and also when the pangstqg the same is able to conform to the
rules prevailing in the courts of this State fag thtroduction of after-discovered evidence.



Rule 3.4 Oral Argument
A party may request oral argument at the time gliagtion for review. Otherwise, the
review shall proceed on the record.

If oral argument is requested and the Commissimisiders it necessary or of probable
benefit to the parties or to the Commission in didjating the issues, the parties will be
scheduled to present oral argument.

Any party may request the Commission to schedgaraent by telephone conference by
giving notice to the Clerk of the Commission anapposing counsel at least five days before
the scheduled date for argument.

Each side will be limited to no more than 15 misuier presentation of oral argument.

If oral argument is requested and the requestinty fails to appear in person or by
scheduled telephone conference, the Commissionmayse sanctions in the absence of good
cause shown.

RULE 4 FILING DOCUMENTS
Rule 4.1 Agreements

All agreements as to payment of compensation slealeduced to writing by the employer
and promptly filed with the Commission. If the ctais denied the employer shall notify the
employee and the Commission promptly in writing.

Rule 4.2 Medical Reports

Each party shall promptly provide the other pantigth copies of any medical records they
receive as they receive them. Unless otherwisetid by the Commission or these Rules, the
parties shall not file medical records with the @aission until a hearing request is filed. The
requesting party shall promptly file medical resdipporting the request, if applicable. After a
hearing request has been filed, the parties stealiith the Commission only medical records
that are related to the hearing request. Thesedeshall be filed upon receipt by the party
filing them, and are required reports subject oglovisions of 65.2-902. A party is not
required to file copies of medical records thatthaoparty has already filed.

A medical care provider attending an injured emptghall, upon request from an employer or
an employee, furnish a copy of required reportapatost except for a nominal copying charge.

A medical care provider is entitled to a reasonddxefor preparation of a narrative report

written in response to a request from a partyefrégport requires significant professional
research or preparation.

RULE S COST OF MEDICAL SERVICES



A claimant under an award shall not be liable F&r tost of medical services payable under
the Act.

RULE6 AWARD OF ATTORNEY'S FEES UNDER 8§ 65.2-714 OFTHE CODE OF
VIRGINIA

Rule 6.1 Agreement Between Parties as to a Fee

An attorney's fee shall be awarded from sums reeov®r the benefit of a third-party
insurance carrier or a health care provider purtsiea8 65.2-714 of the Code of Virginia, if
agreement is reached and an order, endorsed bgelcamd the carrier or provider, identifying
the amount of medical charges recovered and treeddee, is submitted to the Commission.

Rule 6.2 Parties Fail to Agree on a Fee

A. An attorney's fee shall be awarded from sumevered for the benefit of a third-
party insurance carrier or a health care providesyeant to § 65.2-714 of the Code of Virginia,
if the parties cannot agree, upon filing of a stegat including the name and address of each
carrier or provider from whom the fee is requestbd,amount of the medical charge recovered
for each carrier or provider and the amount offéfeerequested, and certification that:

1. The claim was contested or that the defensealvasdoned;

2. Prior to the filing of a request with the Comsiis the attorney and carrier or
provider made a reasonable good faith effort toluesthe matter;

3. The insurance carrier or health care provides graen reasonable notice that a
motion for an award of such fee would be made;

4. A copy of the motion has been sent to eacheraand health care provider
identified.

B. If the request is referred to the evidentiargrireg docket, counsel must provide
notice of the hearing to each carrier or providére notice must state the amount of the medical
charge recovered for the carrier or provider, tm@ant of the attorney's fee requested and the
time and place of the hearing.

RULE 7 EMPLOYER RESPONSIBILITIES
Rule 7.1 Proof of Insurance Coverage

Every employer subject to the Act shall file witletCommission proof of compliance with
the insurance provisions (88 65.2-800 and 65.2-801h)e Act. A notice from the insurer (Form
No. 45F) certifying this fact will be received axaptable proof.

Rule 7.2 Posting Notices

Every employer subject to the Act shall post anelkgosted, conspicuously, in the plant,
shop or place of business at a location frequéenyesmployees, notice of compliance with the
provisions of the Act. Such notice shall follow stamtially the form prescribed by the
Commission. The Commission will supply employerghvgrinted notices upon request. Failure
by an employer to give such notice to an employag constitute waiver of the notice defense



pursuant to 8 65.2-600 of the Code of Virginia.

RULE 8 SELF-INSURANCE
Rule 8.1 The Commonwealth of Virginia, Its Municipdities and Political Subdivisions

Permission for self-insurance will be granted by @ommission to the Commonwealth and
its political subdivisions and to Virginia municifges upon application for certification, without
submission of proof of financial ability and withtadeposit of bond or other security. However,
the premium tax provided for in § 65.2-1006 of &gt shall be paid.

Rule 8.2 Confidentiality of Self-Insurer Information

No record of any information concerning the solyeand financial ability of any employer
acquired by a Commissioner or his agent by virtug®powers under the Act shall be subject to
inspection; nor shall any information in any wayguaiced for such purposes by virtue of such
powers be divulged by a Commissioner or his agengss by order of the court, so long as said
employer shall continue solvent and the compensé#gigally due from him, in accordance with
provisions of the Act, shall continue to be paid.

RULE9 PAYMENT OF COMPENSATION

Rule 9.1 Waiting Period

If the employee is not paid wages for the enting @awhich the injury occurred, the seven-
day waiting period prescribed by the Act shall it the day of injury regardless of the hour of
the injury.

All days or parts of days when the injured emplogagnable to earn a full day's wages, or is
not paid a full day's wages, due to injury, shalldounted in computing the waiting period even
though the days may not be consecutive.

Rule 9.2 Direct Payment

All compensation due an injured employee or comatms awarded on account of death
under the Act must be paid directly to the benaficin accordance with the award. This ruling
applies whether or not the employee is represented.

Compensation awarded shall be paid promptly arstrict accordance with the award issued
by the Commission. When an award provides for torray fee, the employer shall pay the fee
directly to the attorney unless there is alterreaprovision in the award.

RULE 10 X-RAY EVIDENCE FOR COAL WORKERS' PNEUMOCONI OSIS CLAIMS

Rule 10.1 Limitation on X-ray Submissions

In any claim for first, second, or third stage pm@goniosis under 8§ 65.2-504 of the Code of



Virginia, the employer and the employee each dfalimited to submission of not more than
three medical interpretations (readings) of x-ragence without regard to the number of x-rays.
For good cause shown, additional interpretationg Ineareceived as evidence if deemed
necessary by the Commission.

Rule 10.2 Reading by Pulmonary Committee

Any party to a contested claim, or the parties uagreement, may submit the x-ray
evidence to the Commission for interpretation ke Bulmonary Committee. If a party agrees to
accept the x-ray reading of the Pulmonary Commatethe binding classification, the costs of
evaluation shall be borne by the Commission.

Rule 10.3 Appointment of Pulmonary Committee

The Commission shall appoint a Pulmonary Committdee composed of at least three
qualified physicians certified as B readers und@ndards promulgated by the International
Labour Organization (ILOJ.

RULE 11 PNEUMOCONIOSIS TABLE

A table for conversion of medically-classified aq@ees of pneumoconiosis (under ILO
standards) into stages of pneumoconiosis shaltdraylgated by the Commission and
information from the table shall be the basis feredmining the amount of compensation due, if
any, under 8 65.2-504 of the Code of Virginia foalkcworkers' pneumoconiosis and under
8 65.2-503 of the Code of Virginia for other pnewmaooses.

TABLE

! The General Assembly amended section 65.2-50deo¥irginia Code, effective July 1, 2000,
to add subsection (E), which provides that “All niers of any panel or committee required to
interpret or classify a chest roentgenogram forpilngposes of diagnosing a coal worker’s
pneumoconiosis shall be B-readers approved by #toial Institute for Occupational Safety
and Health.”



Medical interpretations of radiographic evidenace,the purpose of conversion to stages
under this table, shall be based upon the ILO 18&0national Classification of Radiographs of
the Pneumoconioses.

First Stage: Category land2p,s
! 1q,t
Second Stag: Category 3p,S
! 2 and 3 q,t
! 1,2and 3r,u
Third Stage: Category A, Band C

RULE 12 HEARING LOSS TABLE

A table for determining compensable percentageeafihg loss shall be promulgated by the
Commission.

All determinations are to be made (i) without tlse wf a hearing aid; and (ii) with a pure-
tone audiometer by air conduction alone.

Hearing loss in decibels is to be recorded at 200, 2,000 and 3,000 cycles per second.
The audiometer must be calibrated to the ANSI 1€6&fdard.

The average decibel loss is to be translated ietogmtage of compensable hearing loss of
each ear according to the following table:

Average Percent of Average Percent of
Decibel Compensable Decibel Compensable
Loss Hearing Loss Loss Hearing Loss
27 0.8 60 55.0

28 2.2 61 56.7

29 3.6 62 58.3

30 5.0 63 60.0

31 6.7 64 61.7

32 8.3 65 63.3

33 10.0 66 65.0

34 11.7 67 66.7

35 13.3 68 68.3

36 15.0 69 70.0




Average Percent of Average Percent of
Decibel Compensable Decibel Compensable
Loss Hearing Loss Loss Hearing Loss
37 16.7 70 71.7
38 18.3 71 73.3
39 20.0 12 75.0
40 21.7 73 76.4
41 23.3 74 77.8
42 25.0 75 79.2
43 26.7 76 80.6
44 28.3 7 82.0
45 30.0 78 83.4
46 31.7 79 84.8
47 33.3 80 86.2
48 35.0 81 87.6
49 36.7 82 89.0
50 38.3 83 90.4
51 40.0 84 91.8
52 41.7 85 93.2
53 43.3 86 94.6
54 45.0 87 96.0
95 46.7 88 97.4
56 48.3 89 98.8
57 50.0 90

58 51.7 and

59 53.3 over 100




Average
Decibel
Loss

Percent of
Compensable
Hearing Loss

Average Percent of
Decibel Compensable
Loss Hearing Loss

No allowance for presbycusis is to be made.

RULE 13. TABLE OF PERCENTAGE OF LOSS OF VISUAL ACUITY

SNELLEN'S CHART

Snellen's Chart Percentage of Los$
Readings of Visual Acuity
20/20 0
20/25 5
20/30 10
20/40 20
20/50 25
20/60 32
20/70 40
20/80 50
20/90 62
20/100 75
20/110 80
20/120 85
20/130 87
20/140 89
20/150 91
20/160 93
20/170 95
20/180 97




Snellen's Chart

Percentage of Los$

Readings of Visual Acuity
20/20 0
20/190 99
20/200 100

Any other deviation from normal vision caused bg thjury shall be considered.

RULE 14. DEFINITION OF COMMUNITY

For the purpose of 65.2-605 of the Code of Virginia, the woddommunity@shall mean
one or more planning districts as set forth below:

Planning
Community District(s)
1 Districts 1 & 2
2 District 3
3 District 4
4 District 5
5 District 11 & 13
6 District 12
7 District 6
8 District 7
9 District 16
10 District 9 & 10
11 District 8
12 District 17 & 18
13 District 22 & 23
14 District 14 & 15
15 District 19

Whenever an employee receives treatment outsiteed@ommonwealth, the commission
will determine the appropriate community in theestar territory where the treatment is rendered
upon application of either the employee, emplogeiité representative), or medical provider.

When the commission deems appropriate, it may densidditional data to determine the
prevailing community rate.



